Introduction
The quest for a suitable theoretical mould within which to explore the possible constitutional consequences of adult 4 gender-specific 5 sexually explicit material 6 (often referred to as "obscene" or even "pornographic" material) is, by its very nature, premised on a particular conception (or definition) of such material. Although various attempts to produce a legal definition of sexually explicit material have been "Adult" signifies that the material must be both directed at persons who are eighteen years or older and must involve (or depict) persons who are eighteen years or older. 5 "Gender-specific" denotes that the material in question, through the medium of pictures (including films, photographs, sketches or prints) or sexually explicit words and prose, contain images of adult (heterosexual) women. See also n 6. 6
Adult gender-specific sexually explicit material is, for present purposes, understood to consist of sexually explicit images, irrespective of how created, of adult women specifically produced for, and consumed by, the adult male heterosexual market, to be set apart, therefore, from so-called "child", "gay" and "lesbian" pornography. This genre of pornography could thus well be termed "adult heterosexual pornography": see, in particular, Van der Poll 2010 Stell LR 387 . See also n 11 and n 12.
criticised as either too vague or too broad (or even "under broad"), 7 some attempt at a definition remains an essential preliminary to any meaningful discussion thereof.
The theoretical mould(s) within which a definition is (are) cast will largely determine the extent of an effective constitutional challenge to material deemed sexually explicit and, in turn, set guidelines for its possible regulation or prohibition.
The constitutional parameters within which these debates should arguably be situated are determined by various factors. These, amongst other, include the political and constitutional history of a country, its current constitutional dispensation, its fundamental constitutional values and the founding principles of its democratic order. 8 In the event of a constitutional democracy (which is characterised by the presence of a supreme constitution with a justiciable bill of rights) a legal definition of gender-specific sexually explicit material formulated with the objective to frame it as a possible infringement of women's fundamental rights and freedoms must be mindful of these parameters. Certain constitutional rights and/or values might have to be prioritised and this process may be guided and/or influenced by various factors, each of which requires careful consideration.
And yet attempts to conceptualise sexually explicit material within a gender-specific human rights framework present distinct challenges which, in a patriarchal legal and political design, would appear to be near insurmountable. These challenges would seem to be related to the enduring impact of the common law conception of obscenity (with its strong moralistic overtones) on the jurisprudence of the Supreme Court of the United States, coupled with a subjective libertarian-inspired test, 9 and the Supreme Court's general reluctance (echoed also by the South African Constitutional Court) 10 to consider a gender-specific conception of harm emanating from feminist arguments premised upon women's constitutional interests in human dignity, equality and bodily integrity.
7 For a comprehensive discussion of the success of various attempts at formulating a legal definition of sexually explicit material in Anglo-American jurisprudence, see Lindgren 1993 U Pa L Rev 1156. 8
These hermeneutical "parameters" are fundamental to the interpretation of the possible constitutional implications of the material under consideration. 9
See, in particular, n 54. 10 See, in particular, par 7.1 n 121.
It is important to note that this article neither concerns so-called "child"
11 or "gay" and "lesbian" 12 sexually explicit material, nor does it proceed from the popular philosophical vantage point that sexually explicit material causes harm to, or threatens, the general moral character of society.
The article thus has essentially a two-fold objective. The first is to critically examine the dominant discourse on adult gender-specific sexually explicit material resulting from the pervasive influence of United States Supreme Court jurisprudence (which has found clear resonance in South African constitutional thought), and secondly, to assess whether this particular conception is indeed sensitive to the possible constitutional harm which may result from an abstract liberal-inspired accommodation of sexually explicit material in an imagined free and open democratic society, such as the one presented by the South African legal and constitutional contexts.
With these objectives in mind, the common law conception of sexually explicit material, with particular reference to its impression on the constitutional jurisprudence of the United States, will first be examined briefly.
Obscenity under Common Law
One of the oldest definitions of sexually explicit material under common law is found in the Obscene Publications Act of 1857, 13 revisited in 1868 by the Queen's Bench in
S 1 of the Films and Publications Act 65 of 1996 (as amended by the Films and Publications Amendment Act 34 of 1999, the Films and Publications Amendment Act 18 of 2004 and the Prevention and Combating of Corrupt Activities
Act 12 of 2004) defines "child pornography" as "any image, however, created, or any description of a person, real or simulated, who is, or who is depicted or described as being, under the age of 18 years -(i) engaged in sexual conduct; (ii) participating in, or assisting another person to participate in, sexual conduct; or (iii) showing or describing the body, or parts of the body, of such a person in a manner or in circumstances which, within context, amounts to sexual exploitation, or in such a manner that it is capable of being used for the purpose of sexual exploitation." This definition was inserted into the Films and Publications Act 65 of 1996 by s 1(a) of the Films and Publications Amendment Act 34 of 1999, and substituted by s 1(a) of the Films and Publications Amendment Act 18 of 2004. 12 For present purposes, the terms "gay" and "lesbian" pornography refer to graphic sexually explicit images, irrespective of how created, of adult men and women specifically produced for, and consumed by, the adult gay and lesbian market. 13 Obscene Publications Act 20 & 21 Vict c83 of 1857. Its chief architect, Lord Campbell, articulated the purpose of the Act during a session of the British Parliament as follows: " [t] he measure was intended to apply exclusively to works written for the single purpose of corrupting the morals of youth and of a nature calculated to shock common feelings of decency in a well-regulated mind".
Regina v Hicklin.
14 The standard established by the Queen's Bench is a telling example of the strong moralistic nuances of Victorian legal thinking, both in its articulation of a positive obligation on the state to protect citizens who are particularly susceptible to immoral influences and in its attempt to ascertain the effect of obscene material on corruptible and susceptible minds. 15 Consequently, any bona fide intention on the part of a distributor and/or publisher of obscene material was irrelevant under English common law.
It is somewhat perplexing that the common law approach to obscenity remained largely unchallenged in the United States for eighty nine years. 16 Since the enquiry at common law was not conducted against the backdrop of a constitutional democracy, its usefulness remained limited at best. Two leading decisions by the Supreme Court, set sixteen years apart, have sought to establish a golden mean between the First Amendment 17 guarantees of freedom of speech and the press and the recognised right of federal states to proscribe specific categories of sexually explicit material. These two judgments will be critically examined below. In tracing the history of the First Amendment in Roth, Brennan J found obscenity to be "utterly without redeeming social importance", 20 a rejection mirrored in the "universal belief" which was on occasion articulated by the Supreme Court as follows:
[t]here are certain well-defined and narrow limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem. These include the lewd and obscene . . . It has been well observed that such utterances are no essential part of any exposition of ideas, and are of such slight social value as a step to truth that any benefit which may be derived from them is clearly outweighed by the social interest in order and morality.
21
And yet although the Supreme Court found that the common law standard had to be rejected as an inevitable encroachment upon the constitutional guarantees entrenched by the First Amendment, 22 the terminology favoured by Brennan J nevertheless points to a distinctly puritanical (and thus moralistic) condemnation of material deemed obscene. Obscene material accordingly "deals with sex in a manner appealing to the prurient interest", and thus constitute "material having a tendency to excite lustful thoughts". But even though Burger CJ essentially reaffirmed the Supreme Court's position, he endeavoured to formulate more "concrete standards" than those produced by the "somewhat tortured history of the court's obscenity decisions". 36 To realize this objective, he set forth to formulate the new standard of obscenity as follows:
[t]he basic guidelines for the trier of fact must be: (a) whether 'the average person, applying contemporary community standards' 37 would find that the work, taken as a whole, appeals to the prurient interest; (b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political or scientific value. We do not adopt as a constitutional standard the 'utterly without redeeming social value' test of Memoirs v Massachusetts.
38
Prurience and offensiveness, essentially, will be questions of fact. Consequently, works which, taken as a whole, have serious literary, artistic, political or scientific value will enjoy protection under the First Amendment, unlike the "public portrayal of hard core sexual conduct for its own sake". And yet this standard is itself problematic for various reasons. These relate to the inherently subjective nature of the test (highlighted by the fact that the work must appeal to the "prurient interest", indicating that tastes and attitudes are to be elevated to a constitutional standard as prurience could well be said to be the lowest common denominator of sexually explicit material); its moralistic premise (highlighted by the fact that the work must be "patently offensive", thus misconstruing the harm of pornography by seeing it as an assault against the good moral social order); and lack of clarity regarding the precise meaning of key terms (particularly evident in the requirement that the work must lack "serious literary, artistic, political, or scientific value"). If "serious" is to be construed to mean bona fide, publications which combine graphic sexual explicitness with lifestyle articles on, for example, décor, leisure and cuisine would raise obvious difficulties. Since these articles have some "redeeming social importance" (per Brennan J in Roth 485), the publication is unlikely -when "taken as a whole" (per Burger J in Miller 24) -to fall foul of the Supreme Court's obscenity standard. In the United States, Playboy and Hustler magazines are not deemed legally obscene for precisely this reason and these two publications have managed to bask in, and indeed flourish under, the protection of the First Amendment. 39 30. The judgment of the court a quo was thus set aside and the case was remanded to that court for further proceedings consistent with the new standard established by the Supreme Court's opinion. 40 Per Burger CJ 29. from the court's insistence on engaging an abstract libertarian paradigm for assessing the possible constitutional implications of sexually explicit material (in which common law-inspired moralistic sentiments continue to prevail), two additional aspects of the court's jurisprudence raise particular difficulties. The first relates to the court's justification for examining the matter under the First Amendment, and in what follows below, particular attention will be given to the court's intellectual and philosophical justification for freedom of expression and its constitutional consequences. The second problematic aspect relates to the shortcomings of a libertarian conception of harm, coupled with the constitutional standard proposed in
Miller.
The validity of many of the assumptions that underpin the court's obscenity jurisprudence appears not merely insensitive, but indeed oblivious, to the dynamics of male privilege and control in relation to the actual social realities of women in a legal and political society founded on libertarian principles. The court therefore struggles to see that the very reason why sexually explicit material could be construed as a problem within a discourse on women's fundamental rights and freedoms may in some way be related to the tenets of individuality, autonomy and neutrality which indeed sustain its conception of obscenity. Consequently, the validity of the court's assumptions about the nature of debate (and ideas), the function of the state and the degree of autonomy and power enjoyed by individuals in the liberal state all warrant serious reconsideration.
4.1
The philosophy of obscenity
The Supreme Court's obscenity jurisprudence is characterised by two key features.
First, the court subscribes to an abstract concept of free speech, which proceeds from the assumption that all speech is of equal value, and thereby surmises that non-obscene sexually explicit material has social value, as do esteemed works of literature and art. Secondly, the court assumes that all individuals have equal access to the means of expression and dissemination of ideas and thus fails to acknowledge substantive structural inequalities.
The court ought to be aware that systemic inequalities make it difficult for some individuals to express their views, if not in practice then at least in theory.
Consequently, the much favoured liberal argument that more speech should be allowed as a means to rectify such imbalances could thus, in reality, serve to exacerbate a deeply entrenched system of inequality. It is an utter fallacy to presume that freedom of expression is possessed by men and women, or even different racial or ethnic groups, 41 in equal measure. Due to systemic gender and sex inequality, women find it difficult to enjoy the full benefits of free speech.
The structural power imbalance between men and women is a crucial determinant of the degree to which the latter have access to the means of expression. For one, women lack the resources required to articulate their unique experiences with the result that they could be effectively excluded from public discourse. The marketplace of ideas paradigm is both philosophically and in practice linked to the idea of capitalism. In reality, it serves to accommodate those with the most power and ultimately gives them access to the widest dissemination of their ideas. Women are furthermore silenced through endemic sexual abuse and violence which render it difficult to articulate their own experiences in a creditable way. The manner in which criminal law treated a female complainant in a rape or sexual harassment case underscores this point. 42 The Supreme Court does not seem mindful of the fact that an abstract system of free speech lacks the substantive means to empower those who have systematically been excluded from public discourse on the basis of race, gender and/or sex. 43 An abstract system of free speech cannot, therefore, be the 41 The furor surrounding the painting by artist Brett Murray named "The Spear" depicting President Jacob Zuma in a pose that is reminiscent of Wiktor Iwanof's propagandist poster of Wladimir Lenin, but with his genitals prominently exposed, underscores this point. In approaching the South Gauteng High Court for an urgent interdict against City Press and the Goodman Gallery to ban all depictions of the painting, the ANC argued, inter alia, that the painting was racist in its depiction of African sexuality in general and African men in particular. 42 For centuries under patriarchal rule, the testimony of a woman who alleges rape or indecent assault was subjected to the cautionary rule in the Anglo-American system of evidence. As in the case of children, the testimony furnished by a female complainant in sexual proceedings had to be viewed with suspicion and approached with caution. Her testimony was thought to raise particular problems of corroboration even though the danger of a false charge would ultimately be balanced by the normal incidence of the onus which serves to protect the accused in criminal proceedings. For more on the historical context of the cautionary rule in the Anglo-American system of evidence, see, in general, Hoffmann and Zeffertt Law of Evidence 579-580. 43 It is a historical fact that the First Amendment, together with its values of individuality, autonomy and neutrality, existed in harmony with both institutionalised slavery and (racial) segregation. No effective challenge to these two systems of racial subordination was ever mounted under the rubric of free expression, even though literacy tests were used in the United States to screen the eligibility of voters: see, for example, The State of Oregon v Mitchell 400 US 112 (1970) at 132-133. Since segregated separate-but-equal-education assured that African Americans remained legal priority for any system characterised by institutionalised racial and gender oppression. I agree with Andrea Dworkin who argues that:
[i]f equality interests can never matter against first amendment challenges, then speech becomes a weapon used by the haves against the have-nots; and the First Amendment, not balances against equality rights of the have-nots, becomes an intolerable instrument of dispossession, not a safeguard of human liberty.
44
An investigation launched by the South African Human Rights Commission (the Commission) into racism in the South African media further underscores this point.
45
Submissions before a hearing of the Commission by black editors and journalists highlighted racial stereotyping, marginalisation and prejudice in the (then) still predominantly white owned South African media. Submissions by the latter largely denied that these problems continue(d) to exist.
46
It need not be argued that free speech, to the degree that it occurred in apartheid South Africa, was largely conceived to secure a particular political end, namely to entrench institutionalised racism and sexism as a means to secure patriarchal minority rule. 47 Since speech was intended to entrench the political status quo, those groups in South African society who did not enjoy fundamental freedoms prior to the adoption of the Interim Constitution in 1994, 48 appear not to have been secured these freedoms to the fullest extent in practice in post-apartheid South Africa either.
It therefore makes no sense to assume that (previously) marginalised groups will enjoy the same measure of free speech through an abstract system, for an abstract vastly illiterate, they had no reasonable opportunity to meet the literacy requirements in order to participate in a fundamental part of the political process. See also, in general, Mill's open marketplace of ideas metaphor was developed in the second chapter of his essay on the struggle between liberty and authority entitled On Liberty, first published in 1859. In this chapter, Mill employs the so-called negative idea of liberty in his examination of freedom of opinion and of the press. Negative liberty is based on two key assumptions, namely that speech will naturally be free provided the state does not restrain it, and secondly, that the important issue is the avoidance of restrictions on speech rather than affirmative access to speech for those to whom it has been denied historically. Constitutional rights and interests are thus interpreted in relation to state action and the guarantee of liberty is interpreted to exist to the extent that there is no state interference. The possible constitutional consequences of the above justification of freedom of speech in relation to obscenity will be explored next.
An Instrumental Justification and its Constitutional Consequences
The reason why it has proved enormously difficult for United States courts (and the Supreme Court in particular) to distinguish obscenity from sexually explicit material that must have some redeeming value can be attributed squarely to the reliance on instrumental grounds as justification of freedom of expression. The Supreme Court has changed its mind about the ground of distinction so often and produced so many unworkable standards that Stewart J's frank declaration that he could not define obscenity but knew it when he saw it 64 has not surprisingly become the most quoted judicial pronouncement on the issue. 65 The intellectual basis that the Supreme Court employs for freedom of speech, coupled with the court's conception of "hard core pornography", thus becomes highly suspect.
66
The categories employed by the Supreme Court whereby constitutionally protected speech is distinguished from unprotected obscenity seems highly arbitrary from the very perspective of the instrumental view of free speech that these categories are presumed to reflect. Consequently, the court's conception of obscenity can only be interpreted to the effect that the First Amendment must be understood to protect sexually explicit material on the forced (and easily rebuttable) assumption that citizens need such material in order to participate effectively in the political process.
The First Amendment could thus be understood to protect nothing but political speech, and consequently, the protection afforded to literature, art and science can only be explained as a derivative from that principal political function.
Yet the instrumental justification of freedom of expression on its own cannot provide an intellectually acceptable justification for the First Amendment. The liberal argument that free speech is necessary if citizens are to be in command of their own political arrangements could, for example, explain why a democratically elected government may not be allowed to resort to the secret censorship of sexually explicit material which citizens would reject if they were aware of its existence. But this does not explain why the majority of citizens should not be allowed to impose restrictions on sexually explicit material that they both approve of and indeed desire. In the present instance, the majority of the Constitutional Court found that the invasion of personal privacy was aggravated by the "preposterous definition" 88 of indecent or obscene photographic matter contained in section 1 of the Indecent or Obscene Photographic Matter Act which read:
Indecent or obscene matter includes photographic matter 89 or any part thereof depicting, displaying, exhibiting, manifesting, portraying or representing sexual intercourse, licentiousness, lust, homosexuality, lesbianism, masturbation, sexual assault, rape, sodomy, masochism, sadism, sexual bestiality or anything of a like nature.
The wide ambit of section 1 of the Indecent or Obscene Photographic Matter Act led the majority of the Constitutional Court to conclude that its scope inevitably also covered "reproductions of not a few famous works of art, ancient and modern, that are publicly displayed and can readily be viewed in major art galleries of the world". has in his possession any indecent or obscene photographic matter shall be guilty of an offence and liable on conviction to a fine not exceeding one thousand rand or imprisonment for a period not exceeding one year or to both such fine and such imprisonment". 
Photographic Matter Act.

93
The only issue that remained to be considered was whether section 33(1) of the 1993 Constitution which contained the general limitation clause, saved the prohibition contained in section 2(1) of the Indecent or Obscene Photographic Matter Act from nullification. Yet without alluding to, or even seeking to balance, the various interests at stake, the majority concluded that the intrusion into personal privacy that resulted from the prohibition contained in section 2(1) of the Indecent or Obscene Photographic Matter Act was neither reasonable nor justifiable. Court, furnished a standard dismissive response and maintained the "the results of the research that was drawn to our attention neither prove nor disprove it empirically". 95 Yet in the very same paragraph, the majority observed that:
The production of pictures like those, and of future types equally depraved, is certainly an evil and may well deserve to be suppressed. Perhaps, as a means to an end, the same even goes for their possession, making it both reasonable and justifiable for society to mind the private business of its members.
96
By contrast, Mokgoro J, in a separate judgment of more than thirty pages, sought to ascertain whether sexually explicit material would constitute a category of expression protected under section 15 of the 1993 Constitution and, if found to be the case, whether the possession of such material would accordingly also be subject to constitutional protection. 97 With direct reference to United States First Amendment jurisprudence, she argued that it was not to be simply assumed that the Interim Constitution protected sexually explicit material. In light of the general limitation clause contained in section 33 of the 1993 Constitution, she thus argued for a generous definition of the right to freedom of expression so as to include "nonpolitical expression". 98 On the face of it, Mokgoro J argued, section 15 protected only expression and not the right to receive material generated and expressed by others.
However, one's freedom of expression would be "impoverished indeed if it does not embrace also [the] right to receive, hold and consume expression transmitted by others". 99 By expressly embracing the free marketplace of ideas paradigm 100 and with reference to comparative case law, 101 Mokgoro J was impelled to conclude that so-called "sexually expressive speech" was subject to the protection of section 15
and that such protection must necessarily extend to the right to possess sexually explicit material. 
The constitutional priority: privacy, not gender-specific harm
The Constitutional Court's endorsement of a libertarian argument is nowhere more clearly illustrated than in its decision to frame the issue before it exclusively as one concerning the (individual's) right to privacy. Consequently, the constitutional Gender-specific sexual violence is thus all too readily reduced to an arbitrary and indiscriminate individual incident, 104 all as a direct consequence of the fact that female sexuality, both expressed and conceptualised in the creation, use and dissemination of sexually explicit material, is understood as a matter exclusive to the private sphere where the individual is to remain undisturbed so as to freely exercise all moral choices. 105 The remark by Sachs J that "[i]t seems strange that what one 103 To be fair, even liberal feminist theory, which broadly supports arguments for the constitutional protection of adult gender-specific sexually explicit material, struggles to make political sense of this reality: see, for example, Pateman Court first rejects the research as not "definitive", 110 yet thereafter, in the identical paragraph, admits that the "production of pictures like those, and of further types of equally depraved, is certainly an evil and may well deserve to be suppressed".
111
The particular problems raised by the failure of the majority of the Constitutional
Court to conceptualise the type of material under scrutiny will be examined next.
Defining pornography: free expression premised upon a moralistic condemnation?
Although the majority of the Constitutional Court shied away from explaining the precise meaning of the words "erotic material" 112 (even though it was expressly held that such material would enjoy constitutional protection), the majority appeared quite unaware of the distinct meaning that these words enjoy within (radical) Didcott J is telling: "repulsive behavior", "evil", "depraved", "obnoxious" and "unbearably vile pictures" 116 point towards a distinctly libertarian and moralistic conception (and censure) of the matter under consideration.
And yet the Constitutional Court appears wholly unaware of the fact that a libertarian, moralistic condemnation of sexually explicit material unavoidably conceptualises it as a mode of expression which appeals to the "prurient interest" and which must be assessed, rather inescapably, with explicit reference to the likes and dislikes of the "average [male] person" against the background of "contemporary community standards". 117 Moreover, the Constitutional Court seems painfully unaware of the fact that since it is not the principal concern of a moralistic condemnation to safeguard the advancement of women (be it legally, socially or politically), such a conception stands in direct opposition to viewing the matter as a possible violation of women's constitutional interests in equality, dignity and physical integrity. These fundamental constitutional concerns are far removed indeed from a position which regards such material in relation to the measure of revulsion or distaste that it is considered to provoke.
to even consider the (radical feminist) argument, presented by several amici curiae, that some link (or correlation) exists between acts of sexual violence against women and violent sexually explicit images, it cannot simply be taken for granted that the Constitutional Court subscribes to, and thereby embraces, this particular conception of erotica. Nor can it be assumed that the Constitutional Court is even aware of the distinction that (radical) feminists typically draw between so-called "erotic" as opposed to "pornographic" material. Far from it being a case of "fettering ourselves with premature decisions", it remains imperative for the Constitutional Court to critically engage with the consequences of Attempts to conceptualise sexually explicit material within a gender-specific human rights framework present distinct challenges which, in a patriarchal legal and political design, appear to be near insurmountable. These challenges seem to be related to the enduring impact of the common law conception of obscenity (with its strong moralistic overtones) on the jurisprudence of the United States Supreme Court, coupled with a subjective libertarianinspired test, and the Supreme Court's general reluctance (also echoed by the South African Constitutional Court) to consider a gender-specific conception of harm emanating from feminist arguments premised upon women's constitutional interests in human dignity, equality and bodily integrity.
The social revolution of the 1960s, coupled with the women's liberation movement, called for a distinct departure from the traditional conception of sexually explicit material as a mode of constitutionally defendable free speech and expression, a conception which unavoidably calls for a moralistic approach, separating acceptable forms of expression from those not deemed worthy of (constitutional) protection (termed "obscenity", specifically created to satisfy the "prurient interest").
The Supreme Court's obscenity jurisprudence is characterised by two key features. First, the court subscribes to an abstract concept of free speech, which proceeds from the assumption that all speech is of equal value, and thereby surmises that "non-obscene" sexually explicit 
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